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T”liS appeal is made pursuant t*o Section 18593 of the Revenue
and Taxation Code (formerly Section 19 of the Personal Income Tax
Act) from the action of the Franchise Tax Commissioner on the
protests of Erle P. Halliburton to proposed assessments of'
additional personal. income tax in the amounts of $2,285.56,
$2,736.93 and $3,188,11 for the years 1939, 1940 and 1941,
respectively.

The assessments result from the inclusion in Appellant's
personal income of the income from five irrevocable trusts created
by Appellant on January 12, 193'7, one for the benefit of each? of
his five children, Erle F. Halliburton, Jr., Zola Catherine
Halliburton, Vida Jessie iial.Il.burtor:, Ruth Lou Halliburton and
David John Ralliburton, their ages on the date mentioned being
20 years, 18 years and 5 months, 15 ye;rs and 7 months, 12 years,
and lO.years and 6 months, respectively. Each trust was committed
to the sole trusteeship of Appellant, and the corpus of each
consisted of cash contributed by Ap_neilant from his separate
property, although on or about December 24, 1937, stock in a
closed corporation was substituted therefor. The Commissioner
states that the corporation %as apparently controlledYv by
Appellant, but no evidence has been submitted as to the nature
and extent of any such control,

Except for the names of the beneficiaries, each trust
instrument contains substantially the same provisions. In each
is a declaration that the trust created is to enable the
beneficiary to enjoy a certain degree of independence not
otherwise possible. Each vests the trustee with various broad
powers of management and control, including the power to sell,
lease, invest or otherwise dispose of trust property ?'according
to his sole judgment and discretion and without being limited as
to any investment, to securities, or other property as may be
permitted by law for the investment of trust funds." With
respect to bonds, shares of stock and other securities, it is
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provided that the trustee tvshaI.l have all the rights, powers and
privileges of an owner , , . as ray be deemed by the said Trustee
expedient for the prcstection of the interests of the trust
estate. 4 ,I’ Then after a listing of severs1 specific powers,
the instrument states: Yi'he foregoing enumerated powers and
discretions are not to be construed as a limitation upon the
general powers or discretions of the Trustee, but the Trustee
shall have full power, discretion and authority in all respects
generaIl_ly to handle, manage, operate and dispose of the whole or
any portion of the trust estate under the terms of this trust in
such manner and upon such terms and conditions as an owner might
do, as may be permitted by law, or as said Trustee may deem most
advisable for ‘the purposes o,f this Trust," The trustee is also
authorized to apportion expenditures between principal and income
according to his discretion, any rule to the contrary notwith-
standing, his decision thereon being made conclusive, and ha is
expressly exonerated from any liability resulting from any
depreciation or loss of trust property occurring from any sale,
exchange, investment or other disposition thereof, unless the loss
is caused by his gross negligence.

Bach trust provides that during the minority of the bene-
ficiary the trust income is to be accumulated and become' part of
the trust corpus. Thereafter, until the termination Of the trust
and just so long as the beneficiary is able to and does maintain
and support himself or herself through his or her own efforts, the
trustee, in his sole discretion, may pay the .benefi.ciary stich
portion of the net income as to the trustee may seem reasonable
in order that the beneficiary may enjoy certain of the advantages
of life consistent with his or her status as a child of the Wustor
iand which he or she might not otherwise be able to enjoy through
his or her own efforts,
majority i

Any income not distributed during
s to become part of tile corpus. The trust.is to

terminate when the beneficiary reaches the age of 30, upon which
the corpus and a11 accumulated income is to be turned over to the
beneficiary. Should the beneficiary die before 30, the property
is to go to one, some, or all of the other children of A??;$;ellant
OS to their issue or heirs, according to .s\,ecified contingencies.

Each trust ihstrument also includes this language: "Anything
herein to the contrary noWithstanding, the Trustee may, in his
sole discretion, at any time, apd from time to time, pay from the
income and/or principal of the trust estate such amount or amounts
up to and including the whole thereof, as may be necessary, in
case of illness, Y;:;ant, or emergency affecting /Y!tame of beneficiary7
to provide for the reasonable support, care, a%, during his
minority, education consistent tJitii the station in life, financial
means and other circumstances of the said beneficiary," Iii0
distributions of any kind have been made to any beneficiary
pursuant to this provision during his or her minority.

Esle P. Halliburton, Jr,, the eldest beneficiary, became 21
years of age prior to 1939. Zola Catherine Halliburton reached
her majority on August U, 1939; and Vida Jessie Ealliburton was
married on April 2.6, 19!+,t, which was prior to her attaining the
age of 21; The other two beneficiaries-, Ruth Lou and David John
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Appeal of Erie P. Xaliiburton

Ealliburton, were unemancipated minors throughout the three
taxable years here involved.

It appears that the Franchise Tax Commissioner considered
the trust income taxable to Appellant for the following reasons:
(11 as to the income received during the minority of a beneficiar:
or, in the case of Vida Jessie, prior to her marriage, on the
ground that such income could have been used by Appellant in
discharge of his legal obligation to support the beneficiary;
that bringing the situation withinthe principle laid down in
;3;~e;~~8;1 E%;a7ti ?17 IL S. -154, and Borroughs v. McColgan, 21

2 irrcspect$ve.of' whether the incoz was
received d&ing the minority of the beneficiary or not, because
Appellant retained such complete dominion and control over each
trust as to remain in practical effect the owner of its income,
thereby subjecting himself to the impact of the decision in
Belvering v. Clifford, 309 U. S. 331.

The United States Suprome Court in Helvering v. Stuart and
the California Supreme C.ourt in Eorroughs v. $Wolg;;~n_  held that if
there is any possibility that the income of a trust can be used
to meet the ptir- obligation of the trustor to suppcrt his mino:
children, such income will be texed to the trustor no-tzithstnndiqg
th.zt none of it is actually used for such purpose. Sl;e slso
Rollins v. Helvering, 92 Fed. 2d 390, cert. dan. 302 U.S. 763.
In the-Stuart case; the statutory basis for the decision was a.
provision in Section 167 of the Federal Internal Revenue Code
taxing trust income to the trustor if such income "may, in the
discretion of the grantor or of any person not having a substontia.
ndvsrsc interest in the disposition of such part of the income,
be distributed to tile grantor." The statutory ground in the
Borroughs case was identical language in Section 12(h) of the
Personal Income Tax Act, now in Section 18172 of the Revenue and
Taxation Code. It may be noted that in 1943, the year following
the decision in the Stuart case, Congress arc.snded Section 167 of
the Intarnnl Hevenue Codi: to provide that income which may be
applied or distributed for the support or ;!;.aintenance  of G
brncficiziry  whom the trustor is legally obligzted to support, is
not taxable to the grantor oxcopt t.o the extent that the income is
so applied or distributed. The amendment was made effective with
respect to taxable years colill;;encing  after December 31, 1942, with
a provision making it retroactive to prior years on the filing of
certain consents with the Col:nG.ssioner  of Internal Revenue:. The
California law was similarly amended in $945 by the addition of
Section 18173.1 to the Revenue and Tr,x:?tion  Code, but, unlike the
Federal, the amendment is not retroactive Fnd applies only to.
tnxable years commencing after Ceci-mber  31, 1944 (Stats. 1945,
C.hap. 645, Sec. 123). Since the taxable years here involved are
1939, 1940 and 1941, we are not concerned with the cm:andmont  but,
must look rather to the principles of the Stuart and Borroughs
cases.

The provisions of each of the trust instruments at hand givin;
the trustee the right to pay out such income or principnl =:s he ma;
in his discretion consider necessary in case of any ltillness,  want:
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-

or emergency" affecting the beneficiary to provide for his
nrczsonzble support, cc;re xtci, during his minority, education
consistent with the station in life, financial means 2nd other
circumstcnces of the,szid beneficiary" is, in our opinion,
sufficientlj alslogous to the education, support znd mnintenanca
provision of the trust in the Stuart czsti to require the
applicntion of the rule of t&t 2nd the Borrou&hz cases. Clearly,- -
it was possible for the Appslltnt,  cs trusted, to use trust income
for the support or cere of'his children during their minority.
It follows, accordingly, that the Conmissiotler  correctly
determined that the income of each trust was texnble to Appellant
for the period of the minority of each beneficiary, or, in the
case of Vida Jessie Ht&lliburton for the period prior to her
marriage.

In regard to the second of the Commissioner's reasons for
the levy of the Dssessmcnts at issue, i.e,, the alleged retention
of c? type of control over the trusts which zssertedly is the
equivalent of ownership, thereby mcking the case one governor? by
Helvering v.Clifford, the Commissioner nppzrentljr  places prime
reliance upon the provisions of the trust giving Appellant the
discretion to pay out income to the beneficinry or to withhold
and zccumulatc it. Before considering this specificnlly,  it iS
well to note that the rule of the Clifford C3Se is to thti effect
thu t the usunl concepts of the law of trusts will beignored to
the extent of treating :: trustor-trustee of G family trust ns the
owner in his individuxl czpccity of the corpus for the purposes of
Section 22(a) of the Internol Revenue Code, if it apr)ears that
despite the creation of the tru$t, he his never in fact relinquish-
his economic dominion and control over the trust principal.
Section 22(z), which is substr:nti:;lly  the sclme ::s Section 7(x) 'of
the Fzrsonal Income T:z Xct, provides that vvgross income'v includes
F?gains, profits, c-1~6 incone. . ,growing out of t!ie ownership or
use of or interest in. .propGrty. vt The court in the Clifford
case found that the truitor-trustee  ihf:re involved rcmzined-
substance the ov;ncr of the property beczuso (1) tho trust, being
for fivs y6zrs, WE:S of short duyetion, (2) th0 corpus would revert
to the trustor on the terr:&~;:tion of -ihe trust, (3) the trustor's
wife was the bcnefickry, znd (4) brocd powers of mc:ni;gement and
control over the corpus were vasted in th2 trustor in his ccpacity
as trustee, It WCS cursful to point cut, however vvthut no one
fnct is norrzlly decisive but thst cl1 considerations 2nd Gircum-
stances of the kind WI: hzve mantioned ;:re relevant to the question
of ownership and r,re l:r,;-jro?riiit  .-1 foundctions for findings on that
issue.vv 309 U.S. Gt 338. 'Furthcrmoro
issue as to the kxation of trust incokz

cfter noting thL?t the
to tilt: trustor under

Section 22(a) of the Internal Revenue Code is whether the trustor
"may still be trectad cs th:: owner of the corpus," the Court
ststed "1-n absence of more precise stnndords or guides supplied
by statute or approprictc reguktions, the answer to thr,t question
must depend on t!n aclysis of the terms of th+-,o trust and all the
circumstcnces attendtat on its erection 2nd operation." 309 U.S.
3-t 334-y

Thi;rG is authority to the effect that t7 Clifford c23eIsitucltion mcy be present iF the trustoy-trustee reserves control
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of such breadth over the disposition of the trust income that a
beneficiary may never receive any benefit therefrom. This may
occur. for examDle. where the income may be shifted from one
beneficiary to &other (Commissioner v.-Buck, 120 Fed. 2d 775;
$ockstrom v. Commission=, 151 Fed. 2d 353; Ferdinand &. Bower,

T . C. 37). or be held by the trustor-trustee either for his own
lifetime o&-that of the beneficiary. Miller v. Com&iissioner, 147
Fed. 2d 189; Stockstrom v. Commissioner, Fed. 2d 491, cert.
den. 326 U.S. 719;aon v. Commissioner, 148 Fed. 2d 810, cert.
den. 326 U.S. 721. ?z, however, none'of these factors is found
a,nd the beneficiary from whom the income can be withheld will
nevertheless receive it on a date which might reasonably be
expected to occur within his lifetime, the case is exactly the
contrary, and the mere discretion to distribute or ac'cumulate and
withhold will not aione afford a basis for taxing the trust income
to the trustor. Jon.2 v. Norris,
Commissioner, 150-d.

122 Fed. 2d 6; Ball v.

2d i.42, “’ ”? ?
2d mnited States v. I!$$?, 159 Fed.

We believe that the case at hand falls within this last
mentioned rule. Qjellant's  retained discretion is not one
which he can employ to the economic advantage of either himself
or anyone other than the named b,enef'iciaries  (except to the
limited extent that the trust inccme may be used for a minor
beneficiciry,  thus bringing into play the Stuart-Borroughs rule).
kpi>ellant cannot shift the enjoyment of the income to any other
person Qor can he withhold the income from a beneficiary for a
fixed period measured either by his own life or the beneficiary's,
Each trust is to terminate as to the beneficiary thereof when he
or she recchos his or her 30th birthday, an age which each
beneficisry  may reasonably be expected to attain, the youngest
being 102 and the eldest 20 years of age when the trusts were
executed. At that tirne the trust principal, along with any
undistributed income, will be distributed to him or her.

The Commissioner also indicates that the Clifford Doctrine
is applicable because the trusteed stock has been issued by a
corporation in apparent control of Appellant, There is no
evidence, however, as to the extent 2nd nature of such control.
Furthermore, although voting control, like a retnined discretion
to distribute or withhold income, is a clearly relevant
circumstance in the determinntion of whether a given factuF:l
situation is within the Durviow of the Clifford-case
does not compel a concl&ion that trust income is t&a
trustor ~x~S0nally. Cushman v. Com&ssioncr, 153 Fed.
United States v. Norss,‘s upr3 .

it a lone
ble to the

2 d. 510;

It nppears to us that the other pov:ers vested in Appellant,
as trustee, by the trust instruments ore the kind customrily
given c trustee to ennble him to function for the best interests
of his trust; and, in the absence of evidence of a course of
action to the contrary, it czn only be assumed that he will use
them solely on behulf of the trust.
Fed. 2d 304. Consequently,

I-In11 v. $mGissioner, 150
their mer<?$cificstion in the

instruments will not, c,side from cnything else, support a finding
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of retained controi for the trustor's personal benefit. Jones
v. Norris, 122 Fed. 2d700: 6; Armstrcsv.  --- Commissioner, 143 Fed. 2d

Pursuir;nt to the views of the Board on file in this
proceeding, and good cause cppecring therefor,

IT IS HaiEBY, ORGsRE:D, ADJUDG~:D ;LT\SD &XX~$ZD, pursuant to
Section 18595 of the Revenue and Tax:ltion Code,. thclt the CctiOn
of Chas. J, PkColgDn, Frcnchise Tax Commissioner, on the protzStS
of Erle P. Halliburton  to proposed cssessments of ndditionnl

%
eraonal income tax in tile amounts of $2,285.56, <$2,736.93, and
3,188.11 for the yecrs 1939, 1.940 ;!nC 1941,, rcsgectivelp,  be cind
the same is hereby modificd;'thc  Commissioner is hereby directed

to exclude from the gross income of said SrLe ,P. Hclliburton
#the income of certain trusts in the Gmounts of $22;?5O, $26,887.50
and $27,1_Oli50 for the ycC!rs 1939, J-940 nnd 1941, respectively;
except to the extent of the income of each trust during, the
period of the minority of the bensficizry thereof, or; in the
czse of the trust for the benefit of Vida Jc$sic K::!.liburton,
for the period prio? to her mnr'riage; in ~11 other respects the
action of the Con&ssioner  is hereby sustained,

Done at
1.946, by the

Sncr::a.ento, Californiu, this 16th day of Gecon:bcr,
Stcte Board of Zqualizntion.

Wm. G. Bonelli, Chzirmr,n
J! I-i. Quinn, Wmber
J. L, Se~wcll, &mber
Gee. R. Zkilly, Member
ThomeB E-;, ILuch~l , Netlber

ATTEST: Dixwel.1 L. Fierce, Secretzry
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